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NOTES 

Alimony Pendente Lite and Counsel Fees in Annulment Proceed- 
ings. — In the recent case of Farnham v. Farnham (N. Y. Ct. of App. 
1919) 62 N. Y. L. J. 507, interested relatives sought, after the death 
of an alleged lunatic, to have his marriage annulled. The Court denied 
an application of the supposed wife for the payment of alimony 
pendente lite and counsel fees. 1 One of the grounds given for the deci- 
sion was that since the granting of alimony pendente lite and counsel 
fees in matrimonial cases is based upon "the existence of the relation 
of husband and wife" and the consequent obligation 2 of the husband 

"As to the counsel fees, two judges dissented. It should be noted that 
the funds from which the payment was sought were not part of the estate- 
of the alleged husband, but funds held in trust, for the plaintiffs if the 
marriage were annulled, but for the defendant's infant son if the marriage 
were held valid. 

'This so-called "obligation to support" turns out upon analysis to con- 
sist of a legal power on the part of the wife, by obtaining necessaries to 
create a duty on the part of the husband to pay the value of the necessaries 



74 COLUMBIA LAW REVIEW 

to support the wife, they could not be allowed in the principal case as 
the husband was not a party to the action. 5 It is proposed to examine 
briefly into the soundness of this argument. 

At the outset we must distinguish between three classes of cases: 
(1) action for divorce, i. e., for the dissolution of a valid marriage for 
causes arising subsequent to its inception; (2) those for the "annul- 
ment" of "void" marriages; (3) those for the annulment of "voidable" 
marriages. 

In divorce actions proper, alimony pendente lite and counsel fees 
are in the vast majority of jurisdictions granted to a wife, even though 
she is a defendant. 4 However, if the wife has in fact been guilty of 
misconduct entitling the husband to a decree, the cases uniformly hold 
that the husband cannot, if he has refused thereafter to cohabit with 
the wife, be liable for necessaries furnished her by others. 5 This is 
true, even though these others are unaware of the wife's misconduct; 
tbey "act at their peril". 8 This being so, obviously there is no duty to 
support after the misconduct; nevertheless alimony pendente lite and 
counsel fees are allowed. It is believed that the true reason for this is 
shown by the fact that they are not allowed except where they are 
necessary in order to enable the accused wife to present her defense. 7 
The purpose seems to be the protection of wives who are innocent of 
the charges against them from the danger of false findings of fact or 

to those furnishing them. Read v. Legard (1851) 6 Ex. 636; Ponder v. 
Morris & Bros. (1907) 152 Ala. 531, 44 So. 651 ; Nissen v. Bendixsen (1886) 

69 Cal. 521, 11 Pac. 29; Wickstrom v. Peck (1913) 155 App. Div. 523, 
140 N. Y. Supp. 570. See also Walling v. Hannig (1889) 73 Tex. 580, 
11 S. W. 547; Jones v. Gutman (1898) 88 Mo. 355, 364, 41 Atl. 792; Bevier 
v. Galloway (1874) 71 111. 517, 518. 

'Another and possibly sufficient reason was that the funds out of which 
the payments were sought were in the hands of the trustee, who was not 
a party to the action; but the majority of the court preferred to place 
the decision upon the grounds stated in the text. 

'N. Y. Code of Civ. Proc. § 1769. Fountain v. Fountain (1906) 80 Ark. 
481, 97 S. W. 656 (wife, plaintiff) ; Le Roy v. Le Roy (1916) 175 App. Div. 
120, 161 N. Y. Supp. 503 (wife, plaintiff; only counsel fees granted) ; 
Leslie v. Leslie (1869) 6 Abb. Pr. (N. S.) 193 (wife, defendant). Ill Stat 
Ann. (1913) § 4230; Ala. Civil Code (1907) § 3803; Ann. Code Ga. (1914) 
§ 2976; Idaho Rev. Code (1908) § 2662; Rev. Stat. Me. (1916) c. 65, 
§ 6; Gen. Stat. Kan. (1915) § 7577. 

'Denver Dry Goods Co. v. Jester (1915) 60 Colo. 290, 152 Pac. 903; 
Sawyer v. Richards (1889) 65 N. H. 185, 23 Atl. 150; Brown v. Mudgett 
(1868). 40 Vt. 68; Johnson v. Coleman (1915) 13 Ala. App. 520, 69 So. 318; 
Schnuckle v. Bierman (1878) 89 111. 454; Ogle v. Dershem (1904) 91 App. 
Div. 551, 86 N. Y. Supp. 1101; Constable v. Rosener (1904) 178 N. Y. 587, 

70 N. E. 1097, affirming without opinion 82 App. Div. 155, 81 N. Y. Supp. 
376; Morgenroth v. Spencer (1905) 124 Wis. 564, 102 N. W. 1086. If 
cohabitation continues, husband still liable: Robinson v. Gosnold (1794) 
6 Mod. 171. 

'Gill v. Read (1858) 5 R. I. 343; Steinfield v. Gerrard (1907) 103 Me. 
151, 68 Atl. 630; if. Vanuxen v. Rose (1855) 7 Ind. 222. If such others 
had knowledge of the separation, of course they cannot hold the husband 
liable. Middlebrook v. Slocum (1908) 152 Mich. 286, 116 N. W. 422; 
Williams v. Prince (S. C. 1848) 3 Strobh. 490. 

'Lake v. Lake (1909) 194 N. Y. 179, 87 N. E. 87; Brand v. Brand (1917) 
178 App. Div. 822, 166 N. Y. Supp. 90; Reed v. Reed (1904) 70 Neb. 779, 
98 N. W. 73. 
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law; to accomplish this it is necessary to order the payments in ques- 
tion to wives who may later be proved to have been guilty. 8 

An action for the annulment of a truly "void" marriage is really 
nothing more than a proceeding which asks for a purely declaratory 
decree. 9 The decree is therefore not necessary, but merely desirable; 
the nullity of the marriage may be shown in collateral proceedings, even 
though no decree has been entered. 10 If alimony pendente lite and 
counsel fees are allowed the supposed wife who, as defendant, is 
asserting the validity of the marriage, 11 but who may turn out never 
to have been a wife, obviously the grant can be defended only on the 
basis suggested above as true of divorce actions, and not upon that of 
a duty to support. 

In the case of a "voidable" marriage, properly so-called, 12 while the 
grounds for annulment have existed from the time of the marriage 
ceremony, the status of husband and wife exists until an annulment 
decree is entered. 13 This being so, there is until the annulment decree 
is issued, an obligation to support the wife unless she has misconducted 
herself, and as the proceeding for an annulment is not brought on the 



An additional argument against the reasoning of the court is that 
while alimony pendente lite and counsel fees are not allowed where the 
wife has means to defend (see footnote 7), in some jurisdictions there 
is still a 'duty to support" (where she is really innocent) even though 
she have means of her own. De Brauwere v. De Brauwere (1911) 203 
N.Y. 460, 96 N.E. 722; Weiserbs v. Weiserbs (1918) 169 N.Y. Supp. 111. 
The law is otherwise in some states. Hunt v. Hayes (1892) 64 Vt 89 
23 Atl. 920; see also Thorpe v. Shapleigh (1877) 67 Me. 235, 237; John- 
ston v. Sumner (1858) 3 Hurl. & Norm. 261; Oliver v. Webb (1913) 12 
Ga. App. 216, 76 S. E. 1081 (wife not liable unless she specifically contracts 
to be so) ; Dolan v. Brooks (1897) 168 Mass. 350, 47 N. E. 408. 

"As to declaratory judgments in Anglo-American and continental law, 
see : A Modern Evolution in Remedial Rights— The Declaratory Judgment. 
(1917) 16 Michigan Law Rev. 69; The Declaratory Judgment— A Needed 
Procedural Reform (1918) 28 Yale Law Journal, 1 ; (1919) 28 Ibid. 105. 

"Stein v. Dunne (1907) 119 App. Div. 1, 103 N. Y. Supp. 894, aff'd 
190 N. Y. 524, 83 N. E. 1132; see McCullen v. McCulIen (1914) 162 App.' 
Div. 599, 601, 147 N. Y. Supp. T069; Earle v. Earle (1910) 141 App. Div. 
611, 615, 126 N. Y. Supp. 317; Dye v. Dye (1910) 140 App. Div. 309, 310, 
125 N. Y. Supp. 242. 

"North v. North (N. Y. 1845) 1 Barb. Ch. 241; Higgins v. Sharp (1900) 
164 N. Y. 4, 58 N. E. 9; Griffin v. Griffin (1872) 47 N. Y. 134; O'Dea v 
O'Dea (N. Y. 1884) 31 Hun, 441; Wabberson v. Wabberson (1899) 27 
Misc. 125, 57 N. Y. Supp. 405; but see Freeman v. Freeman (1891) 49 
N. J. Eo, 102, 23 Atl. 113. 

Unfortunately the terms "void" and "voidable" are used without care- 
ful analysis. Under the N. Y. Dom. Rel. Law, N. Y. Consol. Law c. 14 
(Laws of 1909 c. 19) § 6, certain marriages are declared "absolutely void", 
and the issue of such marriages are, by § 1745 of the Code of Civ. Proa, 
declared legitimate children of the innocent party. 

"N. Y. Dom. Rel. Law, supra, footnote 12, § 7. 

The term seems to be used also to describe a situation in which, while 
the status of husband and wife will be treated as existing until the decree 
is entered, after that date the relations of the parties inter se will be 
adjusted, so far as possible, as though no marriage had ever existed, the 
"rights of third persons" being "to some extent protected". Jones v. Brins- 
made (1905) 183 N. Y. 258, 76 N. E. 22; 1 Bishop, Marriage & Divorce 
§ 118. Lack of space forbids a discussion of this curious local situation. 
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ground of misconduct, it may with some degree of plausibility be 
asserted that the grant of alimony pendente lite and counsel fees is 
based upon the obligation to support. 14 As, however, under the New 
York law she would be entitled to support even though she had inde- 
pendent means, but not to the alimony and counsel fees in question 
unless without adequate means, it is believed that here also the true 
basis is the protection of defendants who may, provided they obtain a 
fair hearing, be able to establish the validity of the marriage. 

If now, after the supposed husband's death, the action is brought 
by relatives having an interest to do so, ought the result to be different? 
It would seem not, if the views above set forth as to the real reason for 
granting the allowance in question during the husband's lifetime are 
sound. Apparently the majority of the court would allow both alimony 
and counsel fees even after the husband's death, if they were to be paid 
out of his estate, on the theory that the "obligation to support" is 
replaced by the "interest [which the wife would have if the marriage 
were valid] in the husband's estate". In the principal case, however, 
the fund out of which payment was sought was not a part of the 
husband's estate, but was vested in a trustee for the benefit, if the mar- 
riage were annulled, of the plaintiffs, if it were held valid, for the 
defendant's infant son. The defendant herself could claim no part of 
it; she was, however, interested in maintaining her standing as a wife, 
and if left without means to employ counsel might not be able to do so. 
The real question, it is submitted, is, whether the same policy which 
underlies the grants where the husband is alive does not demand, as the 
minority of the court assert, the payment of counsel fees in such a case, 
although not of alimony ? The bringing of the action by the plaintiffs 
compels the defendant to defend her status as a wife, but does not 
throw upon her any additional burden in the way of support. 10 In view 
of the hardship and possibility of an erroneous result to which the 
action exposes the defendant who has not the means to employ com- 
petent counsel, it is respectfully submitted that the view of the dis- 
senting judges is to be preferred to that of the majority and that- 
reasonable counsel fees should in such cases be awarded. 



The Effect of Bestrictive Covenants on Marketable Titles. — 
"While a vendor may specifically enforce a contract for the sale of land 
to recover the purchase price; in order to do so he must offer the 

"In spite of the fact that the New York statutes providing for alimony 
pendente lite and counsel fees fail to provide for them in annulment actions, 
they are "on general equitable principles" allowed in an action for the 
annulment of a voidable marriage where the wife is defendant and 
without means for defense, Erlanger v. Erlanger (1916) 173 App. Div. 
767, 159 N. Y. Supp. 3S3; Oppenheimer v. Oppenheimer (1912) 153 App. 
Div. 636, 138 N. Y. Supp. 643; cf. Brand v. Brand (1917) 178 App. Div. 
822, 166 N. Y. Supp. 90, but are denied when she is plaintiff. Jones v. 
Brinsmade, supra, footnote 13. The "general equitable grounds" can only 
be the protection of the supposed wife who is defending her matrimonial 
status. 

"That alimony pendente lite ought not to be granted in such a case 
seems clear. After the death of the husband without property she has 
absolutely no basis for any claim to support, be the marriage valid or 
invalid: but so long as he lives, she may, if she successfully defends, estab- 
lish her claim to support and so may fairly, for the reasons suggested, 
be granted alimony pendente lite. 



